COMMUNITY AFFAIRS
NEW JERSEY DEPARTMENT OF COMMUNITY AFFAIRS

Procedural Rules of the New Jersey Department of Community Affairs for the Period

Beginning on June 2, 2008

Proposed Amendments: N.J.A.C. 5:96-5, N.J.A.C. 5:96-12, N.J.A.C. 5:96-13, N.J.A.C. 5:96-

15, N.J.A.C,, 5:96-16, N.J.A.C. 5:96-17, N.J.A.C. 5:96-18, N.J.A.C. 5:96-19 and N.J.A.C.

5:96-20

Authorized By: New Jersey Department of Community Affairs, Lori Grifa, Commissioner
Authority: N.J.S.A. 52:27D-301 et seq. and Reorganization Plan 001-2011

Calendar Reference: See Summary below for explanation of exception to calendar requirement.

Proposal Number: PRN

Submit comments by , 2012 to:
Sean Thompson

NJ Department of Community Affairs

PO Box 813

Trenton, NJ 08625-0800

Fax No. (609) 633-6056

Ipsmail(@dca.state.nj.us

LORI GRIFA, Commissioner



All comments should be identified by the applicable N.J.A.C. citation and submitted in the

following format:

“5:96-1.4 Comment: The definition of household should be changed to delete the
reference to persons under age 18.” This may be followed with any supporting
reasons, references, and any other additional information that the commenter wishes to

provide.

The Department encourages comments to be submitted in electronic form to

Ipsmail@dca.state.nj.us to enable an expeditious review and response. Such comments should

include the words “Rule Comments” in the subject box. The Department will also accept written
comments sent via mail and/or fax at (609) 633-6056, but requests a follow-up PC-formatted
disk in Microsoft Word to be delivered as soon as possible thereafter to enable comments to be
processed electronically. Fax copies shall also be followed by a mailed copy if a disk is not

possible.

The agency proposal follows:

Summary

Pursuant to the Governor’s Reorganization Plan for the Council on Affordable Housing,
Reorganization Plan No. 001-2011 (the “Reorganization Plan”), the New Jersey Council on
Affordable Housing (COAH) ceased to ex'ist after August 29, 2011. The Reorganization Plan’s
consolidation of the statutory functions, powers, and duties of COAH with those of the
Department streamlines the activities of the Department and reduces bureaucracy and repetition

of functions. Committed to affordable housing for low- and moderate-income residents of New



Jersey, the Department will continue to implement the Fair Housing Act and the powers and
duties previously assigned to COAH through the Office of the Commissioner, Local Planning
Services. The Office of the Commissioner will provide assistance to municipalities and

developers of affordable housing and will implement and administer the Fair Housing Act.

As required by the Fair Housing Act (FHA) at N.J.S.A. 52:27D-307.5, the Commissioner
has the authority to adopt all rules necessary for effectively carrying out the provisions and
purposes of the act and the Governor’s Reorganization Plan. Procedural rules, which became
effective on June 2, 2008 as N.J.A.C. 5:96 and v;/ere subsequently amended on October 20, 2008
currently govern the process to be followed by municipalities and developers involved with
implementation and administration of the Fair Housing Act. As a result of the Governor’s
Reorganization Plan, the process and procedures previously employed by COAH are being
updated to reflect the transfer of authority to the Commissioner, and to increase regulatory

flexibility and efficiency through streamlined protocols.

P.L. 2008, c. 46 amended the Fair Housing Act at N.J.S.A. 52:27D-329.9 to require
certain developments in specified special resource areas that are under the jurisdiction of certain
regional planning entities to reserve at least 20 percent of the residential units constructed for
occupancy by low or moderate-income households. An exception to the law applies where it can
be demonstrated that it is not economically feasible to comply. Similarly, P.L. 2008, c. 46
amended the Fair Housing Act at N.J.S.A. 52:27D-311(i) to authorize the joint application of a
municipality and a developer to seek approval of reduced affordable housing set-asides or
increased densities to ensure the economic feasibility of an inclusionary development. The
proposed rule sets forth a procedure whereby the Department will consider and act on requests

for such determinations.



The proposal creates a new process for waiver requests and requests for agency review of
issues other than a waiver of regulations (previously referred to as motions). The request is to be
made in letter form. Upon receipt, the request will be posted on the Department website and,
where applicable, on the municipality’s website. The municipality shall electronically notify
known interested parties and objectors of the request. Comments to the request will be accepted
within two weeks (ten business days) of the posting. The request and any comments received
will then be reviewed and the parties notified of the relief granted. This new process will reduce

the cost of requesting relief.

To expedite the review and approval of development fee ordinances and amendments,
rather than submit a resolution, municipalities may submit a letter (in hard copy or in an
electronic format) requesting review and approval of development fee ordinances or
amendments. The draft ordinance submitted will be reviewed and the municipality will be
notified whether the development fee ordinance and/or amendment has been approved. The
change removes an unnecessary step in the development fee ordinance review and approval

process.

The amendments also permit municipalities to designate or appoint Municipal Housing
Liaisons (“MHL”), Administrative Agents (“AA”), and Regional Contribution Agreement
(“RCA”) Administrators without approval. —Municipalities will only have to notify the

Department of any new appointments or designations.

The rule proposal will replace the previous rule requiring approval of affordable housing
operating manuals prior to municipal adoption. The proposal allows municipalities to download
the applicable operating manual from the Department’s website, revise and approve as necessary

and submit the manual to the Department.



The proposed rule amendment eliminates the requirement for a resolution requesting
Department review and approval of a spending plan or amendment to a spending plan. As
proposed, the new rule allows municipalities to request spending plan and spending plan
amendment approval via letter (in hard copy or in an electronic format). The submitted spending
plan will be reviewed expeditiously, and the municipality will be notified whether the spending

plan or amendment has been approved.

Pursuant to N.J.A.C. 1:30-3.3(a)5, this notice of proposal is not required to be referenced

in a rulemaking calendar since a public comment period of 60 days is being provided.

Social Impact

The Department’s rules have an impact on a majority of the 566 municipalities in the
State of New Jersey. The public will benefit from the rules which provide a streamlined
procedure for the creation and implementation of municipal plans that add and retain housing

affordable to low- and moderate-income households.

Economic Impact

The proposed amendments will have a positive economic impact on municipalities and
the developers of low- and moderate-income housing in that streamlined procedures will result in
less administrative cost. A procedure for determining the economic feasibility of complying
with the current law or municipal zoning will provide consistency and predictability for

applicants thus eliminating costs associated with uncertainty.



Federal Standards Statement

No Federal standards analysis is required because this amendment is not being proposed
in order to implement, comply with, or participate in any program established under Federal law

or under a State law that incorporates or refers to Federal law, standards, or requirements.

Jobs Impact

The Department does not believe that revisions to procedural rules will have any impact

on jobs in New Jersey.

Agriculture Industry Impact

The Department does not anticipate that the proposed amendment will result in any

impact on the agricultural industry in New Jersey.

Regulatory Flexibility Statement

This rule amendment regulates municipalities, not small businesses, as defined by the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq., and, therefore, the portions of the
proposed amendment affecting procedures for municipalities will not have an impact on small
businesses. However, the proposed amendments do enhance flexibility in procedures to be
followed by municipalities and, to the e;itent that this flexibility enables small businesses with
which municipalities contract for services, the proposed amendments are designed to reduce

bureaucracy and repetition of functions. Codified procedures for determining the economic



feasibility of statute and ordinance compliance are designed specifically to implement regulatory

flexibility as prescribed in the current law.

Smart Growth Impact

This rule amendment is consistent with the New Jersey State Development and
Redevelopment Plan, which fosters smart growth. Furthermore, it is consistent with the common

sense principles and provides immediate relief from regulatory burdens.

Housing Affordability Impact Analysis

The rule amendment will have a positive impact on housing affordability by reducing
administrative costs to municipalities and the developers of low- and moderate-income housing.
Financial feasibility determinations will determine whether a developer can meet the required

set-asides.

Smart Growth Development Impact Analysis

The proposed amendments concern increasing the efficiency and flexibility of
administrative procedures associated with documents to be submitted for review and the actual
review process. As a result, the proposed amendments will increase the efficiency of housing
production within Planning Areas 1 or 2, or within designated centers under the State

Development and Redevelopment Plan.



Full text of proposed rule amendment follows (additions indicated in boldface thus; deletions

indicated in brackets [thus]):

CHAPTER 96
PROCEDURAL RULES OF

THE NEW JERSEY [COUNCIL ON AFFORDABLE HOUSING]DEPARTMENT OF

COMMUNITY AFFAIRS

FOR THE PERIOD BEGINNING JUNE 2, 2008

SUBCHAPTER 5. REVIEW OF DEVELOPMENT FEE ORDINANCES AND SPENDING

PLANS FOR AFFORDABLE HOUSING TRUST FUNDS
5:96-5.1 Development fee ordinance review

(a) Pursuant to N.J.A.C. 5:97-8.3, a municipality that seeks to impose mandatory development
fees shall submit its proposed development fee ordinance to the [Council] Department for

review and approval.

(b) The [Council] Department shall review a development fee ordinance once the municipality

has submitted:

1. A copy of an adopted Housing Element that complies with the Municipal Land Use Law,

N.J.S.A. 40:55D-1 et seq.;

2. A copy of the proposed ordinance designed to collect development fees, which is

consistent with N.J.A.C. 5:97-8.3;



3. A description of any changes to the municipal zoning ordinance during the previous two

years;

[4. A request in the form of a resolution by the governing body for the Council to review and
approve the development fee ordinance, unless the development fee ordinance was

submitted as part of a petition pursuant to N.J.A.C. 5:96-3;] and

4. A letter requesting that the Department review and approve the development fee

ordinance; and

5. If applicable, a copy of the compliance plan, implementing ordinances, and information
regarding the period of time encompassed by the judgment of compliance and a request
for review by the court if the municipality has received a court ordered judgment of
compliance. The court shall indicate if the [Council] Department is to monitor the
development fees and authorize the [Council] Department to execute an escrow

agreement pursuant to N.J.A.C. 5:97-8.2.

(c) Once the [Council] Department has approved the development fee ordinance, the
municipality’s governing body may adopt the development fee ordinance, which shall be
filed with the [Council] Department within seven days of adoption. A municipality shall
not collect development fees unless its ordinance has been approved by the Department

and has been adopted by the municipality.

5:96-5.2 Amendment to an approved development fee ordinance



(a) A municipal amendment to an approved development fee ordinance pursuant to N.J.A.C.
5:96-5.1 shall be reviewed and approved by the [Council] Department prior to the adoption

and imposition of fees pursuant to the amendment.

[(b)A municipality shall submit a request in the form of a resolution by the governing body for
the Council to review and approve an amendment to an approved development fee

ordinance. ]

(b) A municipality shall submit a letter requesting that the Department review and approve

an amendment to an approved development fee ordinance.

(c) Once the [Council] Department has approved the development fee ordinance amendment,
the municipality’s governing body may adopt the amendment to the development fee
ordinance, which shall be filed with the [Council] Department within seven days of
adoption. A municipality shall not collect development fees based on a development fee
ordinance amendment unless its ordinance amendment has been approved by the

Department and has been adopted by the municipality.

5:96-5.3 Spending plan review

(a) Pursuant to N.J.A.C. 5:97-8.1(d), a municipality that seeks to maintain an affordable housing
trust fund shall submit its proposed spending plan to the [Council] Department for review

and approval prior to the spending of funds.

(b) A municipality shall submit [a resolution by the governing body endorsing the spending plan

compliant with NJ.A.C. 5:97-8.10 and] a letter requesting review and approval of its

10



spending plan by the [Council] Department[, unless the spending plan was submitted as

part of a petition pursuant to N.J.A.C. 5:96-3].

5:96-5.4 Amendment to an approved spending plan

(a) An amendment to an approved spending plan shall be reviewed and approved by the

[Council]Department prior to the spending of funds pursuant to the amendment.

(b) A municipality shall submit a letter [a] requesting that [in the form of a resolution by the
governing body endorsing the amendment to the spending plan compliant with N.J.A.C.
5:97-8.10] the Department review and approve an amendment to an approved

development fee ordinance.

SUBCHAPTER 12. GENERAL POWERS
5:96-12.1 Orders to restrain scarce resources

At any time, upon its own determination or upon the application of any interested person, and
after consideration of that application by the [Council]Department, the [Council]Department
may issue such orders as may be necessary to require that a municipality take appropriate
measures to reserve scarce resources that may be essential to fulfill the municipality’s fair share
obligation. The [Council]Department may require additional information or documentation
necessary to determine whether the issuance of a scarce resource restraint is appropriate. In
addition to the requirements set forth in this section, all applications from interested

persons shall follow the procedures outlined in N.J.A.C. 5:96-13.
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5:96-12.2 Accelerated denial of substantive certification

At any time, upon its own determination, or upon thé: application of any interested person, the
[Council]Department may deny substantive certification without proceeding further with the
mediation and review process. In addition to the requirements set forth in this section, all
applications from interested persons shall follow the procedures outlined in N.J.A.C. 5:96-

13.

5:96-12.3 Administrative orders

At any time, upon its own determination, or upon the application of an interested person, the
[Council]Department may issue an administrative order for a municipality to provide
information or take an action that expedites the [Council’s|Department’s administrative process
and/or the production of low- and moderate-income housing. The [Council]Department may
dismiss a municipal Housing Element and Fair Share Plan or revoke substantive certification by
administrative order. The order shall set forth in detail the reasons for the dismissal or
revocation and the actions the municipality shall take before it may re-file its Housing Element
and Fair Share Plan. In addition to the requirements set forth in this section, all applications

from interested persons shall follow the procedures outlined in N.J.A.C. 5:96-13.

5:96-12.4 Orders to show cause

At any time, upon its own discretion, the [Council]Department may issue an Order to Show
Cause for a municipality to [appear before the Council,] provide any information requested by

the [Council]Department, and show cause why the [Council]Department should not limit or

12



terminate the benefits of the [Council’s]Department’s jurisdiction or take any other action it
deems necessary. In addition to the requirements set forth in this section, all applications

from interested persons shall follow the procedures outlined in N.J.A.C. 5:96-13.

5:96-12.5 Determinations of Economic Feasibility

(a) Pursuant to N.J.S.A. 52:27D-329.9(a) and (b), developers of sites where it is contended
that it is not economically feasible to reserve at least 20 percent of the residential units
constructed for occupancy by low- or moderate-income households shall submit a
request for determination of economic feasibility to the Department in a form to be

prescribed by the Commissioner.

(b) Pursuant to N.J.S.A. 52:27D-311(i), a municipality and a developer, may submit a joint
request, in a form to be prescribed by the Commissioner, to approve reduced
affordable housing set-asides or increased densities to ensure the economic feasibility of
the requirements set forth in municipal zoning that has been established to create

inclusionary development.

(¢) Requests made pursuant to (a) and (b) above shall minimally include all of the

following information:

1. The location of the project including all block and lot parcels comprising the

development;

2. The size, total number and type of both market-rate units and affordable units

included in the proposed development;
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